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IN THE COURT OF CHIEF JUDICIAL MAGISTRATE:::::::::::NALBARI 

 

                                        Misc. Case No.39M/2017 

                      Under section 125 Cr.P.C. 

 

                           Tasiran Khatun @ Rahima Khatun   - 1st party 

 

                                           - VS- 

 

                            Bahar Uddin @ Baharul Islam        - 2nd party                             

 

Present –   N.U. Ahmed, AJS 

                   Chief Judicial Magistrate, 
          Nalbari. 
 

Advocate appeared: 

 

                           For the 1st party  Mr. J. Alam, learned Advocate 

                           For the 2nd party Mr. B. Ali, learned Advocate 

 

                          Evidence recorded on  -     21.10.17 & 21.11.17. 

                Argument heard on   -     11.01.18. 

                          Judgment delivered on -     18.01.18. 

                     

 

         J U D G M E N T 

 

1.           This case has been arisen out of a petition filed by Tasiran Khatun 

@ Rahima Khatun u/s-125 Cr.P.C. against her husband Bahar Uddin @ Baharul 

Islam for granting maintenance allowance for her. The case of the first party is 

that the first party got married with the second party as per muslim swariot 

about two years ago and since then she has been co-habited with her husband 

i.e. second party in the residence of the second party. It is further contended 

that after two months of her marriage, she could know that the second party has 

illicit relation with one Rasiya Begum who hails from the same village and the 
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second party gave proposal to Rasiya Begum for marriage.  It is contended that 

the first party resisted the act of the second party for which the second party 

tortured her mentally. It is also stated that the second party i.e. her husband 

used to come to the residence at late night and if she raised objection, he 

(second party) used to torture her. However, the first party bearing all the torture 

continued her conjugal life. It is further reiterated that the second party 

demanded Rs.50,000/- along with furniture from the first party as dowry and on 

her refusal, the second party tortured her physically as well as mentally. The first 

party stated that her father called for a village mel and in that mel, the second 

party promised not to torture the first party again, but finally, she was driven out 

from her matrimonial house on 19.12.16 for which she had to take shelter at her 

paternal residence. The first party further stated that she belongs to a very poor 

family. She has no any income source of her own. On the other hand, the second 

party is a rich man and he earns about Rs.30,000/- per month from his two 

fisheries, cultivable land and also he deals with business of fish. Hence, the first 

party prayed to grant monthly maintenance of Rs.4,000/- from the second party. 

 

2.  On receiving notice, the second party appeared and contested the 

case by filling written statement. He denied all the allegations leveled against 

him. He stated that the first party filed a concocted and baseless case. However, 

the marriage solemnized between the parties has been admitted by the second 

party, but the allegation of having illicit relation with one Rasiya Begum is totally 

denied as there is no one in his native village named Rasiya. The second party 

stated that the first party i.e. his wife is a lady of bad character and arrogant 

nature and since after the marriage, the first party used to conceit on small 

grounds and she used to stay away from her household works. It is further 

stated that the first party insisted him to live separately from his parents and the 

first party almost goes to her paternal residence and the second party has 

brought the first party accompanied by his villagers from the parental residence 

of the first party. The second party stated in his written statement that about 10 

months ago, one night, at about 12 o'clock, the first party went away from her 

residence and later on, he (second party) along with the mother of the first party 

recovered her from the residence of a relative aunt of the first party, yet the first 

party instead of coming to his residence, stayed more than 4 months in her 
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parental residence. Later on, the second party along with some villagers went to 

the residence of the first party and convinced her and took her to his residence. 

It is further contended that on 15.12.16, the second party asked the first party to 

fetch water for bathing to his mother to which the first party declined and 

engaged into a quarrel with the second party. It is further revealed that the first 

party threatened him to stay away from his parents, otherwise she would leave 

him and finally, on refusal the proposal of the first party, the first party left the 

house of the second party. It is also contended that after leaving, the second 

party along with his uncle Akbar Ali, maternal uncle Jinnat Ali, elder brother Afaj 

Ali went to the residence of the father of the first party, but the first party abused 

them. The mother of the first party also threatened him when he tries to make 

contact over phone with the first party and told him that they would solemnize 

the marriage of the first party with other.  The second party also denied that the 

first party belongs to a very poor family, rather he stated that the first party has 

cattle and poultry farm. It is also denied that he has two fisheries, 5 bighas of 

cultivable land from which he earns Rs.30,000/- per month and that he did not 

try to make contact with the first party since she left the residence of the second 

party. The second party stated that he is daily wage labour and his monthly 

income is approx. Rs.3,000/- and he is liable to maintain his old mother and 

minor brother. It is also contended that the second party never ignored the first 

party and even he is ready to accept the first party. Hence, he prayed to reject 

the petition filed by the first party. 

 

             POINTS FOR CONSIDERATION: 

 

3.  I)  Whether having sufficient means, the second party neglected or 

refused to maintain the first party who is unable to maintain herself? 

 

  ii)  Whether the first party has sufficient ground to live separately 

from the companion of the second party? 

 

 Iii)  Whether the first party is entitled to get relief u/s-125 CrPC? 

 

   DISCUSSION, DECISION AND REASONS THEREFOR: 
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4.   In this case the first party examined herself as PW-1 and one Md. 

Kader Ali as PW-2. The second party also examined himself as DW-1 and one 

Afaj Ali as DW-2. 

 

5.  I have heard argument put forwarded by both the sides learned 

advocate. 

 

6.    Ongoing through the evidence on record it revealed that in this 

case it is admitted fact that 1st party is the legally married wife of the 2nd party. 

It is also admitted fact that now first party is living in her parental house. So, first 

we should decide whether the 2nd party has sufficient means to maintain the 1st 

party and in spite of that 2nd party neglected to maintain the 1st party. To decide 

this point let me scrutinize the evidence on record. 

 

7. 

i)   PW-1 Miss Rahima Begum @ Tasiran in her deposition has 

deposed that the second party has 5 Bighas of cultivable land, 2 fisheries and the 

second party deals with fish business and he has monthly income of Rs.30,000/-. 

 

ii)  PW-2 Md. Kader Ali in his deposition has deposed that the second 

party deals with fish business, he has 5 Bighas of cultivable land and has two 

fisheries and he earns Rs.1,000/- to Rs.1,200/- per day. 

 

iii)   DW-1 Md. Baharul Islam is the second party. DW-1 in his 

deposition has deposed that he is a daily wage earner and his monthly income is 

Rs.2,000/- to Rs.3,000/. 

 

iv)  DW-2 Md. Afaj Ali is the brother of second party. DW-2 in his 

deposition simply stated that second party has no ability to give maintenance to 

the first party separately. 

 

8.   From the evidence on record, it reveals that the first party claims 

that the second party has 5 Bighas of cultivable land, 2 fisheries and the second 
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party deals with fish business and he has monthly income of Rs.30,000/-. On the 

other hand, DW-1 in his deposition has deposed that he is a daily wage earner 

and he has monthly income of Rs.2,000/- to Rs.3,000/-. There is no documentary 

evidence regarding the land and fisheries of the second party, but it is an 

admitted fact that the second party is an able bodied person and he is not 

suffering from any disabilities. If we believe that the second party is a daily wage 

earner, then also he has monthly income not less than Rs.5,000/- as because he 

in his cross-examination stated that the daily wage of a labour is Rs.250/- per 

day. If the second party works for 20 days in a month, then also he has monthly 

income not less than Rs.5,000/-. Moreover, the second party is an able bodied 

person and he is bound to maintain his legally married wife. So, I have nothing 

to hesitate to hold that the second party has sufficient means to maintain the 

first party. PW-1 in her evidence stated that since she has been residing in her 

parental house, the second party has not provided any maintenance to her. DW-1 

also in his evidence stated that about 7 months ago, he has paid Rs.500/- to the 

first party and after that, he has not provided any maintenance to the first party. 

DW-1 in his evidence also stated that he will not take back the first party to his 

cohabitation. So, the conduct of the second party shows that he has refused and 

neglected the first party. The second party though has sufficient means to 

maintain the first party, but he has neglected to maintain the first party, 

therefore, the point No.1 is decided in affirmative in favour of the first party. 

 

9.   The next question arises whether the first party has sufficient 

ground to live separately from the companion of the second party. PW-1 in her 

evidence stated that the second party fell in love with another girl and the 

second party demanding money assaulted her and drove her away from her 

matrimonial house. PW-2 also supported the statement of PW-1. DW-1 in his 

evidence clearly stated that he will not take back the first party to his 

cohabitation, so, it appears that the relationship between the first party and the 

second party became constraint. In Indian society, no woman likes to live 

separately from the companion of her husband. The second party clearly stated 

that he will not take back the first party to his cohabitation. Hence, from the 

evidence on record, it reveals that the first party has sufficient ground to live 

separately from the companion of the second party. Accordingly, this point is 
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decided in favour of the first party. 

 

10.   The next point arises whether the first party is entitled to get 

maintenance as per provision of Sec.125 of the CrPC. From the findings of point 

No.1 and point No.2, it reveals that the first party is the legally married wife of 

the second party, the second party having sufficient means neglected to maintain 

the first party and the first party has sufficient ground to live separately from the 

companion of the second party. Hence, it appears that the first party is entitled 

to get maintenance as per provision of Section 125 of the CrPC. The second 

party is a daily wage earner and he has to maintain his old mother and to 

younger brother, so, considering the burden of the second party and the living 

standard of the parties, in my considered view if the first party is allowed 

maintenance of Rs.1,500/- per month then it will be justified. 

 

O  R  D  E  R 

 

11.   In the result the prayer of the 1st party is partly allowed. The 

second party is directed to provide maintenance allowance per month Rs.1,500/- 

to the first party. This order will be effected from the date of order. 

 

12.          Furnished a free copy of the judgment to the first party. 

 

13.   Tag the case record with the original Misc. Case No. 

        Given under my hand and seal of this court on this 18th January, 

2018. 

 

 

                        ( N. U. Ahmed) 

                                                                        Chief Judicial Magistrate 
                                                                                      Nalbari. 
 
Dictated and corrected by me 
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Chief Judicial Magistrate 
           Nalbari. 
 

 

 

 

                                       ***************** 


